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Stpreme Court Syllabi

9008,
Siate of Kansna va. C. W, Myers.
Appeal from Kiowa County.
REVERSED.

BYLLABRUR By tas Couvsy.  Horrow,C.J

L Whara a record {s filed in this conrt, con-
alating of two volumes, marked one and two,
?nrpur:lng 0 contaln the bill ofexpept ona In

ho caso, certified to and authentioated by the

trinl Judge, who siates shat the biil of excep-
tions 14 contalned “In two volumes numbe
ons and two," In the abssnce of any proof to
the contrary, such volumes will be consldered
as contalning the bill of excepiions 8o re-
forred to,

9. The case of Laugr va, Livings, 31 Kas,, 275,
followed.

& Where the complaint and warrant in s
oriminal case state in general language the of-
fun<e chargod sgalnat the defendant and sugh
defendant walves a prellminary examination
thereon, he cannos be heard, aftor an informa-
unn has been filed, rotting forth fully and spe-
clfically tha offense sttempted to be charged
in the warrant. that ho has had no prelimin-
ary examination,

. An Informntlon, undar the provisions of
weq. 16, chap, 48, session laws of 1591, charging
sn officer of & hank with knowingly acespiing
dapotits when his bank 1y Insolvent, need not
sllege that loss ocourred to any one by reaaon
of such daposit.

5. In the provesiilon of an oMoerof & bank
for knowingly violsting the provisions of sec.
16, chap 43, mass, Iaws of 1808, 1t s error to per-
mit & wiliness upon the trial to glve his opin-
{on a4 to the solvency or insolvency of the
bank at the time of tha alloged daposlt. The
sotual facts wncam!uﬁ the condltlon of the
bank at the time of the deposit may be proved,
?:1‘ opinion evidence therool {4 nol admlss-

4,

8. The law of tha state doos not require &
bank, recelving deposita snd iransscting s
banklng buslnsds, Lo retain on hand all of Ahe
money of it4 deposltors, The bank ls not
auuanlly oxpected to be able to pay every

aposlior at once, hat, If solvent, 13 musi be
able to pay or gmrldo for i« depositors and
other debts ss they are demanded inthe nsual
course of bualogws

7. In & criminal prosacution. under sec. 16,
chap. 43, sexa, Inwn of 1880, nualnat an officer of
a bank for knowlngly recelving deposits when
his bank ls insolvent, the eapltal stock and
surplus fund are oot to be considerod as lia-
billties tending to show anch lnsolvency. The
oanltal and surplus of & bank are (L resources
which may be used to pey ita dopositors and
other creditors, when there has
losns or otherwise,

& Inas nrlmtnaltprouuutlun under nec. 16,
chap, 43, 5o, lawe of 18018 person holding the
offica of direstor and vice presldent of the
bank is not conclusively presumed to know
averything of lmportance that ocours in the
bank, Including lts condition, in the abssnce
of aotual nosles or knowledge thereof.

All the Justicea concurring

A true copy.
Altouk: C. J. BROWN,
[smar) Clerk Suprems Courk

n loss by

2860,

The State of Kansas va. William Hickman,
Appeal from Dickiuson County.

AFFIRMED,

BYLLADUR By tux Counrr.

1, The record examined and the evidence
held sufMclent tosustaln lhoverdlcloflh:wr:
that the defendant made an unlawful sale of
{ntoxieating liquor, s« oharged in the fimt
gount of the lnfurmslion fAled sgaings him,

2 In re Gllson, B4 Kau., 611, followed,

All the Justioes conourring.

A brus copy.
Altaat: C. J. BROWN,
[emaL) Clork Supreme Courk

Hozrow, C. J

807,

John A. Doramn, ot al. va, Oacar D. Barnea
Error trom Sedgwliok County.
REVERSED,

SYLLABUR By tas Covmy. Homrow,C.J

An sction to enjoin the collestion of an as-
sessment, made by a oity of the fimt-clasa in
ving » strset, muat be commenced within
riy days from the time when the amount
of the sssesamons is ascertalned* if all the
progeedings, prior to and Includlng such sa-
ment, purport to ba regular and sppar-
m gonfer full jurisdlotion upon the mayor
and ciiy couscll to order the paving com-
plained of. Bec. mf“" siat. of 1849; soo, 1,
alup. 101 sona, inwa of 1587; olty of Topeks va.

C. J, BROWN,
Ulerk Supreme Co

e —

The Stats of Kansaa va. Stub Crane.
Appeal from Rush Connty
REVERSED,
Srirance By ras Covsr
1. An Information for erimins] conspirse;
the defendant C, and hils co-defend-

anl .w:l}h bavin rubu!ud from “.t::i.
nowe 180, acoonn 5
: Mmlumﬁ

Hozvox,C.J

muq.buwm

':i

ressntation that it wonld cost §1.50 only.
Aftsr the rodding was completed, M. was (n-
duced by C. w -1? s writien conirast by
which he obligated himssll to pay §150, Sub-
nently, with full knowledie of all tha facts,
he execated tha noto of §150 o 6. for the
amount of the contract, Held, That the In-
formation and svidence offsred In support
thereof, ware Insuficlent to lupgurl thy con-
viotion. when 1% wsa not sverred in ths |a-
formation thas M, was so ignorans thas he
ocould not rend the contrags, or that hi was
blind, or that bo was shown one paper and b
trick Induced to sign another, and when {t
further appesrad from the Information and
ovidenes that AL hefore signing the note had
{ound out thas (i, was a fraud.and with full
knowledge of all the facts, executed tho note
for the reason that G. stated to him, that he
gould make hils defense o the note betlar
than to the written contrack

All the justices conourring.

A Lrue 0Opy.
o O, J. BROWN,

Altodt:
[smaL] Clark Suprema Court,

584
The State of Kansas va. John D. Yeitar.
Appeal from Gray County.
REVERSED,

BYLLABUR By Tas Coust. Hogron, 0.7
1. Two offenses ars charged in séctlon 1,
ahap. 104, sess, laws of 16831, Juss n4 dissinet ng
if they ware covared by separste socklons of
the siatue.

1 The second clause or offense of sectlon
1. chap. 104, aead, laws of 1881, waa intended to
reach such sgenks ss attorneys, collecting
ngents, ote, who colloes movey for Shelr prin.
cipals and to make thelr Improper fallure to
E; on tl.l?umnnd s crims. State va. Bancrols,
aa,, 170,

3. The terms clerk and sorvant of & privale
person or of any copartpership usyd in wec-
tlon 1, chap, 104, seds. laws of 1881, (#80. 08,
erimos act, gen. stak of 1859) loclude the cash-
ler of a partnorship, omutlng s private bsnk
not Indorporated, when such csshier is em-
Io{ed At a monshly Illl!{ to Sransact the
uslpeas of the Arm, under it8 dirgciion and
gontrol.

4. Whaers the defendant, balng a olerk and
servant, at & monthiy salary, of & copariner-
ship operating s private bank, and also belng
under the dirs¢t control of suoh partnarship,
is chiarged with emberzlemant under the sac-
ond clause of sec. 1, chap, 104 sess. lawa of
1481, and It sppesrs from the evidence that if
wullty undar chap. 104, 1s s under the provi-
wlons of the Arat cluude of seo, 1 of sald chap-
ter, and not under the second clause and the
information s not snfMiclent under the Hrak
olause, no conviction can be sustained.

All the justices concurring.

A trua copy.
Altont:
[axaL]

C.J. BROWN,
Clerk Bupréme Courk

7L
Charles Moran ve. Palrlok Moran.
Error fromn Wyandotte County,
AFFIRMED.

BrLLAnUR By tuz CouRrt. Horrow, 0, J

Where & tensni leases a dwelling housy
from his Isndlord, without any definite time
belng Axed for the expiration of the loase, and
agrees 10 pay & spscified sum per month, to
bo pald monthly* and the tenant continues in
possesslon of the promises [Or over iwo years,
with tho consent of his landlord, but falld to
pay sny ront. although frequently requested
#0 to do, and his landlord then finally decides
that he wants the possesalon of the premlsed
and glves the tenant formal notles to quis,
Hehit, That the action of unlawful detainur fa
not barred boeanse of such possesslon by the
tanant with the consents of the lundlord for
over Lwo Jean,

All the Justices concurring.

C. J. BROWN,
Clerk Supreme Courk

e
Leavenworth
Ordar of Odd
Byurs, &t al,
Error from Leavenworth County.
AFFIRMED,

By Tax COURY.

No, 3 of she Independsnt
wllows, ot al va Janies L.

STLLABUS. Hoxron,C.J

1. Where the owner of a lot desiring to ercot
» bullding of certaln dimenslons thereon, an-
ters Into a wrltten agresment with Lthe owner
of the sdjolaing lok, who has & three-story
bilck building already erected upon his lot, to
nde the east wall of such bullding for ihe
Jolsts of his proposed bullding and as a party
wall, and In agcordance with snch agresment
constructs & two-story brick bullding upon hls
own lot, extenging the jolsts therenl Into the
east wall of the turee-slory brick bullding ad-
jolnlag, and as the time of such written agree-
ment between the adjoluiog lot owners, the
throe:atory brick building and the lot upon
which It siands 18 beavily morigaged; an
subséquently the mortg:re Is foraclvsed, the
adjoining lot ownurd ng parties defendant
in the action (and bwing duly served with
pummons, and by the foreclosurs being barrad
of all the tlte, right and Interess in sod to
the mo property from sod after the
sale thereof,) the decres of foreclosure and the
issusnce of s shoriffs deed thereon, givas the

ndants to the property. and such purchadser
st thy sherifls salo mes the sole owner of
tha lot upon whien the shree story briok bulld-
Ing stands, Including the party wall and so
much of the jolsts ss were put lnto the eass
wall by the adjoining lot ownar,

i neral pringiple 19 that every owner
otllu.h'l:udlu or o real s+tato. haa ab-
B e oo i o ke

o
any foundasion, wall or okber

part thereol, without belog answerabls for the
conssquent Injury to his nelghbor's houss or
bullding, Is subjeot to she qualificasion that
he must exaerclds due cars and aklil and thas
he will be liable in damages. If the Injury to
his nalghbor 14 uaculun:l by the negligaens
and unakiilful mannsr in which the work la
riormed.

8. The filing of & croas-pelition attached to
& transeript or case-made previously filed in
the supreme cours to. reverse or modify the
judgment or final orderof the trisl conrt Is she
commencement of & proceeding o the court
At the Instanos of tho pariy Oling the asme.
and such croas-patitlon muss be filed In the
sopreme court within one year after the ren-
ditlon of the judgmens, or the making of the
ordsr compiained of, unlesa the party 18 under
disablilty.

All Lhe justicss concurring.

A Lrug copy.

Attest:

[emaL]

C. J. BROWN,
Clerk Suprome Cours,

TE.
C. W. Winalow va. Joseph Bromich, et al.
Error from Clark County,
REVERSED,

BY raz Couar, Honrow,C.J

A movabla augar wagon. conatructad of sheat
and cast lron, four fest long, thres feet wide
nnd twenty-six lnches daeg with three adjost-
able low wheels. abous a!ﬁ t inohed In Glame-
ter, used In » sugar mill for the par of
holding syrup nnd convaying 4 from p 10
pince by belng pushed by hand nos acinally or
eonatrugiively annexed to the realty, or to
soything sppurtenant thersto. but belong
ﬁln-cecl 1a the mill for nse only, snd nok to en-

ance the value of tha realty, la personal prop-
arty and not s fixtare,

All the jussiloss conourring.

A true copy.

Attast:

[8xaL]

BYLLABUS,

C.J.BROWN,
Clerk Supreme Court

7380,
T, MoCarthy vs A, H. Holden & Company.
Error from Pswnse County.
REVERSED,

Byrux Courr. Homron,C.J

1. In order to effect a vallid appeal from the
ndgment of & Justice of the pesce, the a 1.
ant must, withla ten days fiom the rendition
of the Judgment, place in the hands of the jus
tioe, or In his ofMice, & proper appeal bon
Bubb ve, Caln, 57 K. 6oL

3, The flllag of & bond or undartaking
within ten days from the rendition of & judg-
mant of & Justice of the peace la a jurlsdle-
tlonal set and if no bond 14 filed within ten
days no jurlsdletion ia conferred upon the
ITnpullllvﬂ pourt, lo » csse where a bond ls
filed after the ten days from she renditlon of
the judgment has explred, the appeal 1s vold
and she bond worthluss, The justles coatin-
ues to have Jurisdiotion, sud the case s not In
the district court and that court has no jurls-
digtion thersol.

All the Justiges conourring.

A true copy.
Altost: C. J,BROWN,
[umaL]) Clerk S8uprome Courk

SYLLABUR

P00,

In the Mattar of the application of Nettlo
Boook for & Writ of Habass Corpus.

Original Proceading In Habess Corpua
APPLICATION DENIED.

BYLLARUS. By rux Coune.  JommsTox, J

In a habens carAmu rocoodings by a mother,
thae father b“mi u(i. to ontalo the custody
of an Infant child from its paternal grandpar-
ents who have had the care snd sion of
tno child from ilofanoy. tho future welfsre of
such child (8 the paramount consideration;
and under the avidencs (o this onse i ls Held,
That the bast {ntorests of the child will not be
nubssrved by removing her from the custody
of the grandparents,

All tho justices conourring.

A trus copy.

Atteost:

[smaL]

Clark Eaé;.?:’ Court
a6
The State of Kandas va. Samuel Barr,
Appeal from Diokinson Connty.
AFFIRMED,
Br rux Cousr.

SYLLABUA, Jorseroxn, J

1 Anobjeotion to the verification of an in-

Lnnhulr all the title and interest of the de-

formation that It was not sworn to positively,
but upon Informstion snd bellef, should be
taken advamq;u of upon s motion to quash
the warrant before a recognlzance for appear-
anco st cours {4 glven or other steps taken
which will operate as & walver of the defect
in the verification.

2 A fading of the trial court upon confilot-
Ing testimony as o a dlsputed gquestion of
faut ralsed upona ples o abatement csnnod
be disturbed by the suprems court

4. State vs, Looker, anto, s Tollowad.

All the justices concurnng

A true copy.

Attost.

[smaL]

C. J.BROWN,
Clerk Supreme Court

985

The State of Kansas va. Dink Looker (whose
real pame ls unknown.)

Appeal from Dickiason County.
AFFIRMED,
BYLLABUA Br rus Count. Jomwsron §
| L A charge in sn information subetan-

-
ety —

tislly in the langnage of tha statute, thas the
defendant who not balng "Inwlu['ly and in
good faith engaged In the business of & dmg-
Risy" did, ss a gorialn time and place, sell In-
toxieating liquaors, s suficlent

2. The first count of the information, after
moeeds; =Now, thersfors,
LSamusl 5, Smith, county attorasy of Dlok-
inson county, in the siate of Ksn.
pad, In thé nsme and the aathor
Ity of the =atate of EKanss, come
now hore and give the court to anderstand.”
oto, and the second and third counts, Instend
otflrln; the name and office of the count
atiornay s above sot forth, procesds: “Am
[ further glve the court 1o understand ste,
At the end of the Information tha county at-
torney atiached his official algnature and ver-
{Beation. Held. That the fallure to give the
namo of the county attoraey In the beginnlng
of the second and third counts Is noia sub-
stantlal objectlon,

8 Chapter 108 of the laws of 1880, which
Purpom toamend the law relating to the re-
osse of persond imprisonsd for fallurs to pay
fineand costs, and who are unshls to pay the
same, 14 unconstitutional and void.

All bhe justices conourring.

A trus gopy.

Atteat:

[eRaL]

the formal par!

(. J. BROWN,
Vierk Supreme Court

9818,
The Unfon Terminal Rallroad Company wa

" The Board of Rallrosd Commissionars of the
State of Kansad ot al

Error from Wyandotta County.
REVERSED.

SyLiasva. By tax Coumt, Jomnaron, J

L In s?mcaedlnsto condemn a orossing
for one rallroad over knother, undsr chapter
184 of the laws of 1887, the declslon and award
of the commisioners Is flnal, unless an sppeal
is taken within the precribed time.

1 Whan a propar application 13 mads in
writing and & hearing 1s had thereon aftar
due notlee to tas lnterested partios, and the
commissloners detwrmine that there {3 a ne-
cesalty for s orosslng, the place whers 16 shall
be made and the pusaner of wach
crosdlng, ms well as the compon-
saticn to be awarded and tbe terms npon
which 1t shall be made, their suthority o the
matter 18 at an end.

$. An attemps to reopen auch s declsion
after theo explration of more than four months,
and alfter ona of tha pariles relylng upon the
conclusive character of she declslon. ax-
pended & lurge sum of money, and where it
appears that the attempt to reopon and re-

4. | hear will injurlonsly affaot the crosslng com-

pany, it ls entitled to the remedy of fnjune-
tlon to prevent sugh reopening the case or
nnf Interference with the rights which 1t aa-
quired under the deelslon,

¢ Wheren rullni( is made rafosing a tem-
porary injunotion in & case where some of the
necassary parties are absens, the principle of
res adjudienla will pot apply to pravent a fall
hoaring upon the maeris either before the
same orsome other competent sribunal,

5. Whare a defondant In (54 oross.wesition
saks for a temporary order to enjoin the per-
formance of an set that hss slrendy bean res
stralned by an order of the same court [n an-
other action between the samse partles and
whigh ls still in force, the rsfusal of the addl-
tlonal ordér under the oross-petition cannos
bo regarded as an abuse of dlscretion.

All She Judtives congurring.

A brue copy.
Attadt: C. J. BROWN,
{aBAL] Clerk Suprome Court.

i66.

The Board of County Commisalonors of Mi-
ami Connty, Kansas, va. J. P, Hiner,

Error from Misml County.
AFFIRMED,

BYLLARUS By vHR COURT.  JOHNSTON.J

Chaptars0 of the Inws of 1808, being an ack
fizxing the faes and salarles of certaln county
oficers of Miaml ¢county, and which provides
that portions of she act shall go into sifeot
and becoms & Iaw at two different timss, vio-
1ates section 19 of artlele 4 of the consilsatlon
aad 18 fnvalld.

Horton, C, J., conparring.

Allen, 1., dissenting.

A \rue copy.

Atteat:

[umaL]

C. J. BROWN,
Clerk Suprems Courk

T

The Wichita & Western REasilroad Company,
@t al,, va, W. F. Thayer, ot al

Error from Eingman County.
REVERSED.

SYLLABUM By yas Couvnr. JomxeroN,J

Condemnation proceedings for a right of
way for & rallroad which ars regalar mad
legal,snd Lo which the reward mads (s depos.
ited se the atatute requires, vest & complete
sasemenst 1o the rallroad company as agalnst
the owner and sny morigagees who may hava
liens upon the land from which the righs of
;u;r Ly aporopristed.  RId U, va Sheldon, §8

All the Justices conourning.
A trus copy.
Attost:
[aBAL]

.3, BROWN,
Clerk Supreme Court

2660, =}
The State of Esnsas vs. Otto Miller
Appeal from Harpar County.

REVERSED,
Br rux Counr.
An sotlon was in the Unlted States

BYLLABUS Jouxsron, J

elrouls court In & rocolyer was ap s
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